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Dear Sir: 

In response to the September 21, 2004, office action, applicant submitted, 
inter alia, an Amendment with an accompanying Request for Continued Examination on 
October 24, 2005. This supplemental communication is hereby submitted to correct an 
inadvertent typographical error in the Remarks section of the Amendment. 

In particular, at page 12, line 1 1 of the Amendment, the word "not" should be 

inserted after the word "has" and before the word "based," so that the sentence beginning at 

page 12, line 1 1 and ending at page 12, line 12 should now read as follows: 

Thus, applicant has not based its arguments on just 
an attack of "individual" references. 

(underlining added to indicate inserted text). Applicant respectfully requests that the 

examiner take note of this typographical error during her review of the Amendment. A copy 

of page 12 of the as- filed Amendment is enclosed herewith. 

Respectfully submit! 



Date: 



1 Ico^ 




ldrew K. Gonsaives 
Registration No. 48,145 



NIXON PEABODY LLP 
Clinton Square, P.O. Box 31051 
Rochester, New York 14603-1051 
Telephone: (585)263-1658 
Facsimile: (585) 263-1600 
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Applicant respectfully submits that the USPTO has either ignored or 
misinterpreted applicant's prior arguments and evidence presented against the combination of 
the cited references. For example, in support of its previous response, applicant submitted 
the Jahn Declaration, which stated the following regarding the cited references: 

In particular, nowhere does Prasad, Norton, Kalb, Zhang, or 
Trulson, alone or in combination, teach crossing the recurrent 
and non-recurrent parent plants described in [the] present 
application in order to yield the gummy stem blight resistant 
Cucumis melo hybrid seeds or plants of [the] present 
application. 

(at TJ1 3) (emphasis added). Thus, applicant has based its arguments on just an attack of 
"individual" references. Instead, there is evidence of record that states that the combination 
of Prasad, Norton, Kalb, and Zhang does not teach the crosses of the recurrent and 
non-recurrent parent plants of the present invention (see Jahn Declaration ^[1 3). 

For the reasons discussed above, applicant respectfully submits that the 
obviousness rejection of claims 1 and 18-20 is improper and should be withdrawn. 

The rejection of claim 21 under 35 U.S.C. § 103(a) for obviousness over 
Prasad or Norton in view of Kalb, Zhang, and Trulson et al., "/« vitro Plant Regeneration in 
the Genus Cucumis" Plant Science 47:35-43 (1986) ('Trulson") is respectfully traversed in 
view of the cancellation of claim 2 1 . 

The rejection of claims 22, 39-43, 45, 62-65, and 67-73 under 35 U.S.C. 
§ 102(b) as anticipated by or under 35 U.S.C. § 103 as obvious over Prasad is respectfully 
traversed. The USPTO has taken the view that the claimed plants/seeds appear to be 
identical to those of Prasad. In particular, the USPTO makes the argument that the claimed 
plants/seeds and those of Prasad appear to be identical, because both sets of plants/seeds are 
resistant to gummy stem blight and have enhanced disease tolerance. The USPTO further 
argues that, even if the plants/seeds are not identical, any differences would be due to <4 minor 
morphological variation" and would not confer a patentable distinction. 

Claims 22 and 45 have been amended to recite that the hybrid seeds/plants 
produced by the claimed methods contain "at least one gummy stem blight resistance gene 
selected from the group consisting of Gsbl, Gsb2, gsb3, Gsb4, and Gsb5" Descriptive 
support for these amendments are found in the specification at page 9, line 31 to page 10, line 
26, and in original claims 29, 30, 52, and 53. With respect to the 35 U.S.C. § 102(b) rejection 
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